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Senator Joseph R. Biden Jr.

201 Russell Senate Office Building
Washington, D.C. 20510

Brussels, January 31, 2007
Deon Senito (Bretan

We met in Boston in July 2004 at the Democratic Party Convention. I was there
representing the Portuguese Socialist Party, in my capacity as Secretary for
International Relations between 2003 and 2004.

Let me congratulate you and the Democratic Party, not just for your recent electoral
victory, but also for the dynamism you and your fellow Democrats have already
shown in your first few weeks in office - not least in the field of foreign relations. Let
me also say that you can count on the support of Progressive forces in Europe in your
drive for change after six years of a divisive and unilateral foreign policy by the Bush
Administration.

As a Portuguese Member of the European Parliament and its Delegation for relations
with the United States, I have participated in many Transatlantic Legislator Dialogues
with Congress since 2004. The last one took place during the first week of December
and the new atmosphere was palpable - more Congressmen and women were present
and they were eager to listen. The speech by DNC Chairman Gov. Howard Dean at
the Convention of the European Socialist Party in Portugal, my home country (also in
the beginning of December), reinforced this sense that a new chapter of transatlantic
dialogue has been opened after the November elections.

Let's make sure that this new atmosphere will help Europe and the U.S.A. recover
from what I fear were six lost years in the fight against terrorism, six lost years in the
defence of human rights and six lost years in the fight for non-proliferation and
nuclear disarmament.

The specific concern that led me to write this letter has to do with the USAF Base on
Lajes in the Azores Islands, which I have recently visited.

One reason for my visit was to see and hear for myself what the local authorities and
people had to say about the fact that the base was a stopover point for many flights
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from and to U.S. facilities in Guantanamo. But I was invited to come by one of the
Unions representing the interests of Portuguese workers at the Base and my attention
was mainly drawn to the nature of the U.S.-Portugal Agreement on Cooperation and
Defence. This is the document that serves as a legal basis for the presence of U.S.
forces at Lajes Base on the island of Terceira in the Azores. The latest version of that
Agreement was signed by the two governments in 1995 and ratified by the Portuguese
Parliament in the same year. But U.S. Congress has not ratified it until now.

I found out that this Agreement is a so-called 'executive agreement' under U.S. law.
Under international law, all international agreements concluded between States -
irrespective of their name - are considered to be binding. However, under U.S. law
there is a distinction between a 'treaty’ and an 'executive agreement'. Whereas in the
United States, the word 'treaty’ is reserved for an agreement that is made "by and with
the Advice and Consent of the Senate" (Article II, section 2, clause 2 of the
Constitution), international agreements that are not submitted to the Senate are known
as 'executive agreements' in the U.S. The decisive point, however, is that under U.S.
law a 'treaty’ is a binding international agreement and an 'executive agreement' applies
in domestic law only.

The U.S.-Portugal Agreement on Cooperation and Defence contains a Labour Annex,
codifying the rights of Portuguese workers working at the Lajes Base. Whereas
Portuguese authorities treat all sections of this Agreement as a fully binding
international treaty, U.S. authorities have selectively applied parts of the Agreement,
most notably the Labour Annex. because - under U.S. law - it is only an 'executive
agreement', and thus a mere understanding between two governments. This imbalance
has created considerable tensions with Portuguese workers of the Base, namely about
salaries.

Of course it would be in the interest of Portugal, and the Portuguese workers of that
Base, to have this Agreement 'upgraded' to a Treaty, in order to make sure that it is
applied with more predictability and transparency, including its Annex on Labour.

But this issue concerns the legislative branch of the U.S., too. A study by the
Congressional Research Service of the Library of Congress on "Treaties and other
international agreements: the role of the United States Senate"” (January 2001)
highlights that the debate about treaties by-passing Congressional oversight in the
form of 'executive agreements' is not a new one.

In August 1970 the Nixon Administration concluded an executive agreement with
Spain extending the original 1953 agreement governing American use of bases in
Spain. Senator J. William Fulbright, your predecessor as Chairman of the Senate
Committee on Foreign Relations stated that "this Spanish agreement is a classic
example of how to enlarge the commitments of this country by secret agreements and
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executive agreements without the approval of Congress." In December 1971, a similar
agreement was concluded with Portugal and several Senators reiterated that any
agreement with Portugal "should be submitted as a treaty to the Senate for advice and
consent.” In the end S. Res. 214 (which did not have the force of law), passed by the
92nd Congress in March 1972, made clear that "any agreement with Portugal... for
military bases or foreign assistance should be submitted as a treaty to the Senate for
advice and consent.” To my knowledge, the latest revision of the U.S.-Portugal
Agreement on Defence and Cooperation, which took place in 1995, went through the
same ratification process in the U.S. as all the previous executive agreements
concerning the Lajes Base (starting in 1951), thus by-passing the Senate.

[ am aware that it is essentially for the Portuguese executive to convince its
counterpart in the White House to put these agreements through the kind of
ratification process that would turn them into treaties under US law. Nevertheless, this
also concerns the U.S. Senate and the question of executive encroachment upon the
constitutional prerogatives of the legislative branch.

[ would be grateful if you would give me your views on this matter.

Finally, let me underline that the Committee on Foreign Relations of the European
Parliament, of which I am a full member, would be honoured to have you present at
one of its meetings. This is, in my view, the right time for increased dialogue between
Europe and the U.S.
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