COMPLAINT
TO THE EC COMMISSION
REGARDING INFRINGEMENT OF THE COMMUNITY LAWS

1.  Surname and forename of complainant:
GOMES, Ana Maria Rosa Martins

2. Nationality:
Portuguese.

3. Address:

European Parliament

Bat. Altiero Spinelli, ASP 14G354
60, Rue Wiertz

B - 1047 Brussels

4. Telephone/fax/e-mail address:
Telephone: + 32 (0)2 2845824

Fax: + 32 (0)2 284 9824
Email: anamaria.gomes@europarl.europa.eu

5. Field of activity:
Member of the European Parliament.

6. Member State or public body alleged by the conlginant not to have
complied with Community law:

The Portuguese government, which in 2004 took #wsin to buy two submarines
from the GSC- German Consortium Group, and spedlfiche Ministry of National
Defence which was responsible for the Contractajulsition and the related Offsets
Contract.

7. Fullest possible account of facts gig rise to complaint:

7.1. A decision to buy three submarines for thetlRprese Navy was taken by the
government led by Prime Minister Antonio Guterre#s, 1997. An international tender
was opened in 1999.

7.2. In 2003, the government of Prime Minister Jothuel Durdo Barroso decided to
buy only two, instead of three submarines. Two Baeam consortiums reached the final
stage of the competition — a French and a German on



7.3. In November 2003 théerman Submarine Consortium (GSC)was selected to
supply the Portuguese State with the two submarines

7.4. The Contract was negotiated and signed in A4 by the Defence Minister of
the government of Prime Minister Durdo Barroso, Maulo Portas, for theylobal base
price” of EUR 769.324.800, which could be updated, adogrtb a clause inserted in
the Contract. An Offsets Contract was celebratethatsame time amounting to EUR
1.210 million?

7.5. The Offsets Contract meant that the suppliersBdium undertook tdprovide to
the Portuguese econoimgffsets compensating for the acquisition of thdrearines, by
arranging business opportunities for Portugueséarmany and facilitating transfers of
technology and know-how from German to Portuguesepanies.

The offsets value — EUR 1.210 million — correspahdeccording to the Contract, to
100% of the value corresponding to three submarimed respective logistical support
and the price revision and optional supply relatteethe two first submarines(clause
4™ of the Offsets Contract).

7.6. The German Submarine Consortium was formed by the companies
Howaldtswerke Deutsche Werft AG, Thyssen Nordseewkr GmbH and MAN
Ferrostaal, the latter being put in charge of the commeraral financial aspects of the
contract, including the offset contracts, the idferation of offset beneficiary companies
in Portugal, the financial institutions and thetlguese State.

7.7. Judicially authorized wiretaps in the investiga of a corruption casd”frtucale
case) led the Portuguese Public Prosecutor in 8)06en an enquiry on the purchase of
the submarines: intercepted phone calls betweemempbers of CDS-PP, the political
party led by the Defence Minister, Mr. Paulo Paqrtagsggested that the party had
received EUR 1 million as kickbacks paid BSCOM UK, a financial consultant
company linked to GES (Espirito Santo Group).

7.8. ESCOM was hired (for EUR 30 million as fees) by the Dwie Minister to
engineer the finance project concerning the puelwighe submarines (offsets contract
included).

7.9. The judicial investigations have revealed tB&COM had also been hired by
MAN Ferrostaal to facilitate the offset contracESCOM was, therefore, working for
both parties, th€onsortium and thePortuguese Defence Ministry

7.10. Suspicions arose in the meantime about therityegf the Offsets Programme

There were many problems with the implementationthaf offsets, supposed to be
complete by 2012. But by early 2010 only 25% haednbexecuted. The abnormal low
level of offset implementation led the governmem@inmission tasked to oversee offset

! Copies of the Contract on the Acquisition and@ffsets Contract - included in the original comptai
presented by the complainant on December 20th 2E&10Pilot complaint reference: 1712/11/MARK.



implementation, th€PC - Comissao Permanente das Contrapartidas to advise the
Portuguese government to renegotiate the contrs20209>

7.11. Currently, two separate judicial investigatiars ongoing in Portugal relating to
the submarines’ purchase:

* one concerns suspicions of fraud and bribery ire@diin the Contract of
Acquisition of the submarines, directed by the Garnsuppliers to Portuguese
government officials and military, politicians angolitical parties, bank
consultants, lawyers, etc.... to secure the dealigsmtinancial conditions, highly
damaging for the Portuguese State.

» the second is focused on the offsets contractedidpetweeAN Ferrostaal
and several Portuguese companies, with the agreéefren the Portuguese
State. Seven Portuguese company executives agel thpresentatives AN
Ferrostaal have been indicted by the DCIAP (Central Departmei
Investigation and Criminal Action) on 30 Septemp@09. The Public Prosecutor
believes that the Portuguese State was misledudfeted damages amounting to,
at least, EUR 34 milliof.

7.13. In the meantime, the Portuguese judicial ingasibn has stumbled over several
obstacles:

a) — a number of relevant documents are missing fitee Ministry of Defence
archives and from the files of the CPC; specificalhe investigators seek documental
evidence relating to the change of the profit margequested bMAN Ferrostaal and
oddly agreed to by the Portuguese government taigemain contract had been signed.

b) — the prosecutors were not able to obtain th&raot detailing the finance
project through which the German Consortium Groag waid — the Ministry of Defence
cannot find it in its archives. And that contrastsupposed to commit the Portuguese
State to reimburse an intermediary financial camsor (involving namelyEspirito
Santo BanK to the amount of EUR 1.210 million until 2023, @ can conclude from
examining the latest Military Programming Law of0BO *5 see attachment.

7.14. It should be noted that the Portuguese Gowem decided to attribute the
contract to the GSC in November 2003, when ther dffethe building and sale of both
submarines amounted to EUR 844 million. But thgatiations between the Consortium
and the Portuguese State resulted, in a first mgnrea reduction of the price to a total
of EUR 769.324.800. However, a specific mathemhbticemula was included in the

contract, providing for the daily update of the tcegice January 1st 2004 until the

2 Copy of the 2009 Activities Report of the CPCnelided in the original complaint presented by the
complainant on December 20th 2010 - EU Pilot complaference: 1712/11/MARK.

% Copy of the Accusation - included in the originamplaint presented by the complainant on December
20th 2010 - EU Pilot complaint reference: 1712/1ARK.



contractde factoentered into force, thus making the submarinessneapensive every
day that went by.

The Acquisition and the Offsets Contracts were aigyned on April 21, 2004. By then
the cost had already reached a total amount of B2{Rmillion.

7.15. Moreover, theMinistry of the Defence delayed sending the documentation for
authorization by the State Controlling Auditors iblnal de Contas), which further

postponed the entering into force of the contracGéptember 2004. On the day the
contract finally entered into force, the price fmo submarines was of EUR 833 million,

which amounted to an 8% increase of the price siheebeginning of the negotiations

with theGSC and an extra EUR 64 million to be borne by thetlRprese State.

7.16. An alarming feature of this contract is thaé tBtate has neglected to secure
compensation for damages in case of eventual é&aitucomply with the terms agreed by
the GSC. Also, the State accepted the eliminatimmfthe contract of a clause
establishing the possibility of judicial proceduresase th&erman consortium failed

to keep its contractual obligations. On the comtréte Portuguese State let the contract
establish that, in case of disagreement betwkenparties, arbitration was the only
resort to follow.

7.17. The State failed in securing guarantees fromG8C within the Offsets Contract
and let it be agreed that, if tliESC was to retract from that contract, the State wadtl
be entitled to more than a tenth of the value efuhimplemented offset projects. Plus,
should there be grounds for the State to ask forpemsation for any failure to comply
with the contract, th&SC would only be forced to pay 10% of the total amotime
contract was worth.

7.18. In Germany a judicial investigation has alsorbkeinched by the Munich Public
Prosecutor, following investigative demarches te tifices of the German companies
involved, which had been requested by the PortieggBeblic Prosecutor.

7.19. The German magazine DER SPIEGEL reported incM&010 that MAN
Ferrostaal CEO Klaus Lesker and other top execuitivere arrested for corrupt practices
in multiple deals, and specifically in the submargontracts with Portugal. The charges
followed testimonial evidence presented by one ANMFerrostaal employees who
mentioned several scams and names of people irmnde outside the company
participating directly in the fabrication of suatesns.

7.20. The German investigation has uncovered correguttiges in the submarines deal
with Portugal, including money laundering and taason. The German investigation

also uncovered a network of contacts serving asyhonsultants for the GSC, and used
as channels for the bribes aimed at the Portugtigsens and entities involved.



7.21. The Munich Court has reached a decision ioeBéwer 2011 and convicted two
former Ferrostaal executives for actual corruptigractices committed against the
Portuguese and the Greek State.

8. As far as possible, specify the provisionsf Community law (treaties,
regulations, directives, decisions, etc.) which theomplainant considers to have been
infringed by the Member State concerned:

8.1. EC primary law -Internal Market rules and State Aid rules - have been
infringed by the Contract of Acquisition of the sadrines and related Offsets Contract.

8.2. In 2004, when the Acquisition Contract and respe Offsets Contract were
signed, Article 296 of the EC Treaty provided for the possibility agfrdgations to EC
primary law on Internal Market for defence relatgglipment, under certain conditions,
if so required by'essential security interestsdf the Member States. However, such a
derogation would only be admissible on a case Ise daasis, if‘essential security
interests” of the Member States could be identified and mesgroconstrued. The
Portuguese State has not justified such a derogadi&C primary law in the purchase of
the submarines, specifying thessential security interestinvolved.

Moreover, the Portuguese Navy has stressed thaitatineed for a minimum of three
vessels for the surveillance of the extensive nmagitarea under Portuguese jurisdiction,
while the Portuguese State ended up buying justuassels — therefore, any arguable
"essential security interesttould never be fulfilled by the purchased equipmen

8.3. The Acquisition Contract is suspected of misnganaent, including overpricing,
and it involved the payment by the State of EUR8llion to an intermediary company
(ESCOM) for brokering the acquisition and the offsetstcacts.

8.4. The Acquisition Contract is also suspected @bining bribes associated with the
financing of political parties, money launderingx tevasion and offsets as vehicles for
undue payments. That is why it is being investigaby the Portuguese and German
judicial authorities.

8.5. Fraud, tax evasion, corruption and mismanageémeran the deviation of State
funds, at a time when Portugal is forced to takecdnian measures to balance the State
budget, with considerable sacrifices being impasedPortuguese citizens. The previous
Portuguese Government has justified these dracaneasures with the need to address
the budget deficit resulting from the payment & submarines.

8.6. An essential condition for a legitimate derogatioArticle 296 of the EC Treaty is
that the defence procurement contract does nottaftampetition in civil markets. This
was not the case with the acquisition of the submar the related Offsets Contract,
encompassed EUR 1.210 million of direct offsets prmjects in the naval, automotive
and new technologies industries. That violatesbtsc principles of the EC Treaty it

* Article from Spiegel online: "Germany’s Ferrostaakpected of Organizing Bribes for other Firms".



was not limited to defence industries, and it dbpudiscriminated against civilian
economic operators and goods and services fromm btamber States, impeding the free
movement of goods and services.

Also, certain companies were favoured - mostly ftbenautomobile sector - in detriment
of fair competition, possibly related to public ioféls involved in the acquisition.
Primary and secondary EU law have, thus, beenteidla

8.7. Moreover, and in light of the TFEU State Aidoysions, the Offsets Contract
distorted the context for competition, as the dffsgheme that was agreed between the
Portuguese authorities and the German consortiwduped a situation where certain
companies were the beneficiaries of clear-cut statewhich is forbidden under the very
same provisions, namely article 107 of the TFEUicWitefines what is meant by State
Aid as well as those cases that shall not fall withe general prohibition.

8.8. Today, much of the offset programme has yebdoexecuted by the German
consortium. However, according to the contract, dfiset scheme should be concluded
by April 2012. It seems therefore impossible fag therman counterpart to complete the
agreed offset scheme, thus damaging even furtleePtrtuguese economy that might
have, nonetheless, benefitted somehow from thafranome.

8.9. The Portuguese companies aggregated undek@ieCIA GROUP, which were
beneficiaries of the offsets contract, were alsopients of EU funding in the context of
their regular economic activities. These companas suspected of acting as
accomplices to the5SC in fraudulent contracts that damaged the interestshe
Portuguese State, to an estimated sum of at |&#Rt3 million, and directly distort the
functioning of the European Internal Market.

8.10. Additionally, it should be noted that Portuigacurrently under a severe economic
and financial austerity programme, under survetéarof the troika - European
Commission, International Monetary Fund and theoBean Central Bank. Uncovering
the corrupt state contracts that contributed toRb#uguese serious situation in terms of
public endebtment, budget deficit and the needHor financial bailout should be a
concern of the European Commission, making thie cas example for the EU’s
commitment to fight corruption.

8.11. The use of offsets in the purchase of the suilmres completes the corruption
cycle within the acquisition: offsets projects wermstly fictitious; under-scrutinised
from the beginning and never analyzed by the Podsg State Auditors (Tribunal de
Contas); lacking causality between obligor andghgect; without real implementation,
leading the German obligor to buy invoices fromtBguese companies, which resulted
from projects that were unrelated to offsets, tfoeeelacking causality; allowing for
undue payments and implying fraud and forgery afutieents; and implying collusion
between the obligor (the German consortium, GSQ) #e Portuguese consortium
(ACECIA) to include projects lacking causality imetoffset programme, in exchange for
a fee on the credited sales volume.



8.12. There is an undeniable EU dimension to this calseorruption, involving
Portuguese and German companies colluding to de&fthe Portuguese State and to
mismanage Portuguese public funding. Judicial puasens, both in Portugal and in
Germany, are shedding some light on the corruptidulent and opaque nature of the
whole deal, involving the purchase of two submesirior the Portuguese Navy and
related offsets.

8.13. The TFEU, in Article 83 (1) recognises thatraption is a serious crime with a
cross-border dimension which Member States arefuligt equipped to tackle on their
own. The European Commission has thus publishedran@inication in June 2011
announcing theEU Anti-Corruption Report, to be issued every two years by the
Commission, starting from 2013. The acquisition affdets contracts, the latter being
supposedly still under execution until April 20E2e an example of a cross border case
of corruption which remains unpunished, after yeafrgudicial investigation by the
Portuguese authorities. The Commission has a dutgviestigate the substance of the
case, along with the causes of the delays in jadprioceedings and include its analysis
and conclusions in the 2013 report.

For the above stated reasons, the complainant reqess that the Acquisition and
Offsets Contract be declared null and void; that tle agents who, intentionally or out
of negligence, have damaged the Portuguese Stataladhe Portuguese taxpayers, be
identified and made responsible civil and criminaly; that parties be compelled to
renegotiate the related Offsets Programme, determing that it be fully executed
and applicable only to companies from the defenceestor, according to Directive
2009/81/CE, on procurements in the defence and seity fields, and the Code of
Conduct of the European Defence Agency of 200&hdt this case be inserted, as a
case study, in the 2013 EU Anti-Corruption Report.

9. Recourse to national courts or other procedures.

In Portugal, judicial investigations, led by the B® (Central Department of Criminal
Investigation and Action) of the Portuguese PuBligsecutor, initiated in 2005 led to the
opening of two judicial cases. One, regarding tlffseds contract is supposed to proceed
to trial by September 2012; the other, regarding ¢bntract of the acquisition of the
submarines, has been stalling, with the initialspautors suspiciously replaced in 2010.

In Germany, the Munich Court has, in December 2@dind guilty two former
Ferrostaal managers on charges of bribery and miiwrucommitted against Portuguese
and Greek officials in the framework of the negitias for submarine supply to each of
those EU Member Statés.

® Communication from the Commission to the Europeariament, the Council and the European
Economic and Social Committee, "Fighting Corruptiethe EU", COM(2011) 308 final.
® Article from Publico: "Ex-gestores da Ferrostamh@enados por suborno em Munique".



10. Documents submitted in support of the comaint:

All documents included as supporting evidenceht driginal complaint presented by
the complainant to the European Commission on Dbeen20th 2010 - EU Pilot
complaint reference: 1712/11/MARK.

11. Confidentiality
“ | authorize the Commission to disclose my idsniit its contacts with the authorities of
the Member State affected by the complaint”.

12. Local, date and signature

Lisbon, 03 February, 2012

Ana Gomes, MEP



